
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Park  App l iance & Furn i tu re ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corpora t ion  Franch ise  Tax

under Art ic le 9-A of the Tax Law

for the Years 7969 - 797I.

AT'FIDAVIT OF MAIIING

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Park  App l iance & Furn i tu re ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :

Park Appl iance & Furni ture,  Inc.
919 Kensington Ave.
Buffal-o,  NY I42Is

and by  depos i t ing  same enc losed in  a  pos tpa id

(posL o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That .  deponent  fur ther  says that  the said

and that the address set forth on said wrapper

p e t i t i o n e r .

Sworn to before me th is

16 th  day  o f  May ,  1980 .

proper ly  addressed wrapper  in  a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the lasL known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Park Appl iance & Furni ture, Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

for the Years 1969 - I97I.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May '  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Anthony J. Pal iwoda the representat ive of the pet i l ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. Anthony J. pal iwoda
BB80 Sher idan Ave.
Buf fa lo ,  Ny  J ,422I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f  the

United States Postal  Service within the State of New york.

That deponent.  further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

16 th  day  o f  May ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 6 ,  1 9 8 0

Park  App l iance & Furn i tu re ,  Inc .
919 Kensington Ave.
Buffalo, NY 74215

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have noI^I  exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Anthony J. Pal iwoda
BB80 Sher idan Ave.
Buffalo, NY 74221
Taxing Bureau's Representat ive



STATE OF NBI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PARK APPTIANCE & FIIRNITIIRE, rNC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on a Business
Corporat ion under Art ic le 9-A of the Tax
Law for the Fiscal Years Ending March 31,
7 9 6 9 ,  7 9 7 0 ,  a n d  1 9 7 1 .

Whether pet i t ioner is ent i t led to a refund of

carryback Lo 7969, 7970 and 1971 of a net operat ing

r972.

Peti t ioner,  Park Appl iance & Furni ture, rnc.,  919 Kensington Avenue,

Buffalo, New York 14215, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of f ranchise tax on a business corporat i -on under Art ic le 9-A of

the  Tax  Law fo r  the  years  7969,1970 and 1971 (F i le  No.  L9766) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 65 Court  Street,

Buf fa lo ,  New York ,  on  May 18 ,  7978 aL  1 :15  P.M.  Pet i t ioner  appeared by  Anthony  J .

Pal iwoda, accountant.  The Audit  Divis ion appeared by peter crotty,  Esq.

(A lexander  L le iss ,  Esq. ,  o f  counse l ) .

ISSI]E

DECISION

franch ise  tax ,  based on

loss which was i .ncurred

a

in

FINDINGS OF FACT

1.  Pet i t ioner ,  Park  App l iance & Furn i tu re ,  Inc . ,  f i ted  i t s  corpora te

franchise tax report  for the f iscal  year ending March 31, 7972 on September 15,

797 2 .

2 .  Pet i t ioner 's  repor t  was  or ig ina l l y  due on  June 15 ,  7972.  However ,  i t

t imely f i led an Appl icat ion for Automatic 3 Month Extension for Fi l ing Tax
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Report  together with a check in the amount of $908.00 thereby extending the

t ime to  f i le  un t i l  September  15 ,  1972.

3- Pet i t ioner seeks a refund of f ranchise taxes paid and reported on

September 15, 1972, based on the carryback of a net operat ing loss incurred in

7972 to  i t s  f i sca l  years  end ing  March  31 ,  L969,  I97O and 197I .  The anount

c l a i m e d  a s  a  r e f u n d  i s  $ 1 1 6 7 0 . 0 0 ,  p l u s  i n t e r e s t .

4.  The Audit  Divis ion denied the claim for refund by let ter dated

september 3, 1975, on the grounds that the clain was not t imely.

CONCLUSIONS OF IAW

A. That sect. ion 1087(d) of the Tax Law provides in pert inent part :

"0verpayment attr ibutabre to net operat ing loss carry back. -  A
claim for credit  or refund of so much of an overpayment under art ic le
nine-a as is attr ibutable to the appricat ion to the taxpayer of a
net operat ing loss carry back shal l  be f i led within three years from
the t ime the return was due for the Laxable year of the loss, .  .  .  " .

B. That Black's Law Dict ionary (4th Edit ion, tdest Publ ishing Company)

def ines  t tdue da te t t  as :

"Time appointed or required for f i l ing a tax return, and in the
event of an extension of t ime to f i le reLurn. is Lhe date to which
per iod  fo r  f i l i ng  i s  ex tended. "

C. In numerous sect ions and sub-sect ions, Lhe New York State Tax Law

uses the phrase I 'due date" in conjunct ion with the phrase "as determined

without any regard to any extension of t ime granted to the taxpayerr" or a

phrase s imi la r  there to .

The fai lure of sect ion 1037 (d) to include that l imit ing phrase creates

an ambiguity.

D. Where a tax statute is ambiguous, the language musL be consLrued in

favor of the taxpayer and against the taxing authori ty.  Matter of  Grumman Corp.

v .  B o a r d  o f  A s s e s s o r s ,  2  N . Y . 2 d  5 0 0 ,  1 6 1  N . Y . s . z d  3 9 3  ( 1 9 5 7 ) ;  M e t r o p o l i t a n

c o n v o y  c o r p .  v .  c i t y  o f  N e w  Y o r k ,  2  N . y . 2 d  3 8 4 ,  3 9 0 ,  1 6 1  N . Y . s . 2 d  3 1  ( 1 9 5 7 )
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and  Ma t te r  o f  Su f fo l k  Coun ty  Loan  v .  B rag l i an i ,  5  N .Y .2d  579 ,  584 ,786  N .Y .S .2d

602  (19s9 ) .

E. That petit ioner f i led i ts claim within the statutory period, as

computed by including the extension of t ime granted to i t ;  therefore, said

c la im was t imely  f i led.  Mat ter  o f  Uni ted Ar t is ts  Corp. ,  State Tax Commiss ion,

November 16,  1979.

F. That the pet i t . ion of Park Appl iance & Furni ture, Inc. is granted.

The Audit  Divis ion is hereby directed to refund the sum of $1 1670.00 together

with such interest as may be lawful ly owing.

DATED: Albany, New York

l"{AY 1 6 19fl)
STATB TAX COMMISSION

COMMISSIONER


